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the Peace, holden in and for the City and 
County of New-York, at the City-Hall of the 
said City, on Monday the 4th of Movember, 
in the year of our Lord one thousand eight 
hundred and sixteen— 


PRESENT, 


The Honourable 
JACOB RADCLIFF, Mayor. 
JOHN B. COLES, and 
JONAS MAPES, 
JOHN RODMAN, District Attorney. 
Macomes, Clerk. 


GRAND JURORS. 

ABRAHAM FRANKLIN, Foreman. 
ABRAHAM Bioopscoop,ErpHrAImM ConrapD, 
Caves J. Warp, Joun P. ANTHONY, 
Marratas Bruin, Ropert P. Ber, 
THomAs IRVINE, BENJAMIN Brewster, 
James Amory, Isaac MaInarp, 
Danrex B. Dasn, WixtttamM Dongs, jun. 
Jawes H. Hamitton, Joan Granam, 
SAMUEL F. Ranvnoten,WittiaAm Howarp, 

JosHua Hyarr. 


CONSPIRACY. 
JOHN STORM’S CASE. 
Ropman, Counsel for the prosecution. 
N. B. Granam, Counsel for the defendant. 

A combination, agreement, or understanding, between 
two or more persons, to perpetrate a crime, whether 
such crime is committed or not, is a conspiracy. 

It seems that a general understanding between two or 
more, to rob or defraud others, without reference to 
the particular act laid in the indictment, is sufficient 
to support the charge. 

Such confederacy need not be expressly proved, but may 
be inferred by the jury, from the whole circumstances 
of the case. 

The defendant was indicted with John Vin- 
cent and others, for conspiring to defraud and 
rob George W. Hallick of his money. 

It appeared in evidence, that on the evening 
of the 31st of October last, between nine and 
ten o'clock, Hallick, then a stranger in thie 
city, who boarded in Moore-street, near White- 
hall, was walking with another in llenry-street. 
Vincent, with several other of his companions, 
was standing on the side walks, and came up 
to Hallick, and very familiarly accosted him, 
by saying ‘* We have been looking for you the 
whole evening ;” and asked him how he did, as 
if he had been a particular acquaintance. 

_Hallick, not understanding the ways of the 
city, as he expressed it on the trial, entered in- 

(0 a conversation with Vincent and his com- 


Aldermen. 
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panions, and informed them, that he was then 
on his way to Whitehall, where he boarded. 
They also said they lived at Whitehall, and 
were then on their way to that place. On their 
way down, Hallick proposed to the others to 
stop at a grocery, then open, and get som: thing 
to drink: the others, however, proposed to call 
on * John,’’ (meanii*s the defendant,) ** who 
was a clever fellow,’’ as they said, but whose 
store was then shut and no light within. 

They then stopped at the house of the de- 
fendant,at the corner of Henry & Market-street, 
who rose from his bed and let them come in. 

He lichted a candle, brought it into the store, 
and went into another room. Vincent then 
went behind the counter and drew the liquor, 
which was drank by those present, among 
whom, there was a person called by Vincent 
and the others, ‘* Jackey on the green.”’ 

Hallick took out his pocket-book which con- 
tained $15, to pay for the liquor, and Vincent 
took the change for the bill given by Hallick, 
out of the drawer. It appeared that the bill 
riven in change,was either torn or not good, and 
while Hallick and Vincent were conversing on 
the subject of the change, Vincent suddenly 
swept the light and the pocket-book of Hallick 
off the counter: the light was extinguished and 
Vincent fled into the roomin which Storm slept 


' with the pocket-book, and from that room into 
'a back yard. 


Hallick pursued him, and found that Storm 
was chen just getting into bed, and Vincent 
was not to be found. He informed Storm of 
the villainy, but received no satisfaction. 
* Jackey on the green,” and the others had 
decamped when Hallick returned into the store, 
and Hallick and lis companions left in the dark 
to their own reflections. They thought, upon 


i the whole, that it was better for them not to be 


there, and Hallick returned moneyless toW hite- 
! 
hall. 


The next day, after some considerable diffi- 


culty in finding the place, Hallick and a friend 


ee 


went to the house of Storm, who declared, that 
he knew nothing concerning the imposition 
practised on Hallick the preceding evening, 
and even denied his having been at the store. 

On being carried to the po'ice office, he ad- 
mitied that Vincent showed him the pocket- 
book the preceding evening, in which there 
were $8, and that Vincent siaid at his house aj] 
night. 

Graham insisted to the court and jury, that 
in this case, no act had been shown on the part 
of the defendant, in depriving Hallick of hig 
money, nor was it shown, that the defendant 
ever confederated with Vincent and the others. 
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to perform any illegal act whatsoever. The 
money was stolen by Vincent, without any par- 
ticipation with the defendant. 

Rodman contended that to constitute a con- 
spiracy, an overt act need not be shown, and 


that if the jury believed from the whole cir-, 
cumstances of the case, that there was either | 
a combination between Vincent and the de-| 


fendant to rob Hallick of this money, or a gene- 
rai understanding between them, to rob or de- 
fraud generally, it would be the duty of the 
jury to find the defendant guilty. 


Starkie’s Crim. plead. 144 & 5, in support of his |! 


arguinent. 

By the court, delivered by his Tienour the 
mayor : 

Gentlemen of the jury, the offence of which 
the defendant is charged in this indictment, is a 
conspiracy, which consists in combining or con- 
federaiing with others, for the purpose of doing 
an legal act, whether such act be consumma- 
ted or not. 

For the purposes therefore of this trial, it is 
immaterial whether the defendant were in fact 
concerned in the felony. The principal inquiry 
im this case, is, whether there was 2 combina- 
tion or confederacy between Vincent and the 
defendant, to deprive Hallick of his money, in 
the manner stated in the testimony, or a general 
understanding between them, to rob, steal from, 
or defrand others. This confederacy or under- 
standing may be inferred by the jury, frem the 
whole circumstances of the ease. 

The material facts proper for the considera- 
tion of the jury, appear to be the following. 

1. Viocent was an inmate in the iouse, ap- 
peared to be well acquainted with the defend- 
ant, and assumed the management of the busi- 
ness in the store. 

2. Inthe morning, after the theft was com- 
mitted, the defendant denied that Mallick had 
been there the preceding evening, and pre- 
tended that he knew nothing of the transaction. 

3. His admissions in the police, detailed in 
the testimony. 


His honor here recapitulated the facts and cir- || 


eumstances, and charged the jury, that if they 
believed that the defendant did cumbine or con- 
federate with Vincent, to do the paritcular act 


charged in the indictment, or, that there was 


a general understanding between them to de- |) 


fraud. it would be the duty of the jury to find 
the defendant guilty. 

He was fourld guilty, and on 
the term. was sentenced to the cily peniten- 
tiary three years. The court otserved on pas- 
sing sentence, that from previous trials in this 
court 
satisfactorily ascertained, that the house of the 
defendant, was a general resort for many who 


the last dav of 


hed heen concerned in the commission of crimes: | 


and that the defendant had been in the habit 
of aiding. abetting and assisting these persons 
én their unlawful conduct. 
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He cited 1) 


and from other sources, the court bad | 





‘ 


i CONSPIRACY. 


| JOHN ALEXANDER KENNEDY & RICIL 
ARD B. SWIM’S CASE. 
Ropman, Counsel for the prosecution. 
Young man, attend, and learn, in the following case, the 
wretched condition of guilt. Two young men, inti. 
‘| mate companions, possessed of uncommon advantages 
wickedly conspire to rob a store: they enter jy the 
night, and meet detection in the very entrance. They 
fly, but, in alarm and trepidation, leave behind them 
an evidence of their guilt. Found in the street, one of 
the culprits, trembling with conscious guilt, discloses 
his own turpitude and that of his companion. Each ep. 
| deavours to cast the odium on his fellow. With not a 
'| ray of hope before them, they plead guilty hurry from g 
‘| public tribunal,and through the interposition of f; iends, 
| call on the court for mercy. ‘The stern demands of jus- 
| tice must be satisfied, and they are required to loox 1» 
| another tribunal for mercy. Standing before the var in 





{ 


| 
{ 


presence of the world, arrayed by the side of the mean- 
est, and the most abandoned of mankind, the sentence 
of the courtis pronounced. Young man, it is for your 
instruction the court speaks, and the Recorder exhibits 
| to your view, in dark shades, the picture of crime. 

| The defendants, young men about twenty one 
| years of age, of good external appearance, on 
their arraignment pleaded guilty to an indict- 
ment for conspiring to enter the storc-house of 
|| David Dunham and Hugh Auchincloss, for the 
|| purpose of stealing their money and goods, and 
! 





| 
| 
{ 
| 
| 
! 


in pursuance of such conspiracy, actually en- 
| tering the said store, on the night of the fifth of 
| November instant. 

‘| Jt appeared from the examination and other 
documents thereto attached, that previous to 
the fifth of November, the store of Dunham and 
Auchincloss auctioners, at 150 Pearl-street, had 
been entered by some person or persons un- 
known, 2nd money and goods of an inconsider- 
_able amount taken therefrom. 

| For the purpose of discovering the perpetra- 
! tors of this villany, Edwin Williams and Jolin 
| 

| 


Breen, two young gentlemen who attended the 
store, remained therein for several nights: and 
| at about eleven o’clock of the night Jaid in the 
indictment, the defendants were heard enterlug 
| the store through the lower floor back windows. 
i 

it 





Williams and Breen thereupon rose from bed, 
'' went down stairs and found the defendants 
‘and endeavoured to secure them. A _ scuille 
‘ensued and the watch was called, but tlic de- 
'fendants escaped with the loss of their hats 
which were left behind. A crow-bar with which 
they entered, was also found in or near the 
tore. An alarm was made and a short time 
| after the defendants had escaped, Mr. Dun- 
‘| ham, one of the owners of the store, discovered 

Kennedy at the corner of Wall and Nassau-st. 
| without a hat, and immediately recognized him. 
On being brought to the police, the detendants 
| made a full disclosure of the nefarious project 
' in which they had been engaged, but, as is the 
wretched condition of guilt, endeavoured 10 
eriminate each other. Kennedy said that Swim 
had persuaded him to enter the store, and Swim 
| made the same accusation against is coadjutor. 
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It further appeared from the examination, that ;; the guilty be suffered te go unpuished, be- 


the defendants boarded in Water-street, and 
slept in the same bed. Kennedy was a clerk ir: 
the store of Quackenbos and Rapelye in Pear!- 
street. 

We understand that a petition, signed by 
several respectable gentlemen, was presented 


ension of the sentence of the defendants, that 
mercy might be extended to them. Do not 
these gentlemen know, that the safety of the 
community is, and ought to be with courts, | 
aramount to any other consideration ? The | 
public has a right to be protected against the | 
depredations of villains, however respectable | 
their connexions may be. What difference is 

it to the sufferer, whether his pocket is picked 





: 

to the court, for the purpose of obta:ming 2 sus- |} 
| 

| 


| Ina prose¢ ulion ae’ 


‘On the last day of the term, the prisoners || 


were brought to the bar to receive sentence, 
with above twenty others, among whom we ob- 
served, a number of black and white vagabonds, 
the very dregs of society. 

By the court, in pronouncing sentence, de- 
livered by his honour the Mayor. 

You John Alexander Kennedy, and Richard 
B. Swim, have been convicted of conspiring to- 
gether, to enter the store of David Dunham | 
end Hugh Auchincloss, with the intention of | 
plundering it of money and goods. Frequent 
thefts had been committed in the same store ; 
persons were placed therein for the purpose of 
watching, and you were detected, having ac- 


| 

} 

l| 

i 

‘ ; { 

by a negro, or the son of General Lingan ? | 
| 

| 








oe) 
bar,in the night. Had this been a dwelling- | 
house instead of a store, your offence would 
have been burglary, which would have subject- 
ed you to imprisonment in the siate prison for 
life. } 
Under the peculiar circumstances of your | 
case, the offence of which you have been con- 
victed is of a very serious nature, and requires 
a punishment adequate to is enormity. 
You are young men just entering on life, and | 
the court is informed that your connexions are 
respectable. That you should stand at this bar 
in the awful situation of convicts, awaiting the 
sentence of the law, is much to be lamented. | 
On this occasion, public expectation is excited, 
and it is hoped, that the example about to be 


! 


l win, ti 


' 
i 
' 
| 
| 


- ’ ein ie 
fr since aeceasea. 





made in your case, will be a salutary lesson, to |; 


young men of your age, in deterring them from 
the commission of similar offences. One of the 
principal objects of punishment is public exam- 
ple; and when young men in the situation in 
life wherein you have been placed and might 
have stood, with the advantage of respectable 
friends, become the objects of punishment, the | 
example is more impressive than in those cases 
of punishment inflicted on common offenders. 
Every criminal, whatever his situation in life. | 
or connexions may have been, when convicted, 
is placed on an equal footing; and it would be 
4 stigma on our system of jurisprirdence, should 


|| excellent character. 
tually entered the store, by means of a crow- |, 





| canse his friends are respectable. 


It now remains for the court to discharee the 


‘painful, but imperious duty of passing sentence 


on you. The sentence of the court is, that 
vou Jolin Alexander Kennedy and Richard B. 
Swim, be imprisoned in the city penitentiary 
each for the term of three years. 


owe a”. ee 
BIGAMY, 


NANCY WALWORTIVS CASE. 


| Ropman, Counsel for the Prosecution. 


Cainrs & Wixson, Counsel for the Defendant, 
inst awoman for biramy » evidences 
of barbarous treatment by the first husband, befor 
the marriage with the second took place, js inadmiss) 
ble, but will be received by the court, in mitiwation vl 
her punishment. ‘ , 


The defendant, a woman of decent appear- 


}ance, about thirty-five vears of awe, was in- 


dicted for bigamy. The charge contained in 
the indictment was, that on the 10th dav of 
March, 1804, the defendant marred Joseph 
Walworth, and afterwards to wit, on the 25th 


~* 


|day of December 1815, married Timothy Cor- 


he said Joseph then being alive, contrary 
to the form of the statute. 

It appeared, by the testimony of Thomas 
Harris, a very respectable witness, that the 
maiden name of the defendant was Nancy 
Mitchell, and that she was a young lady of an 
She was married to Jo- 
seph Walworth about twelve years ago, by the 
Kev. Daniel Smith, a clergyman in this city. 
She had three children by 
Walworth, one of which is dead. Five years 
ago last May, Walworth absented himself from 
his family, and went ito the state of New- 
Jersey; occasionally returning to this city to 
harrass and break up the family of his wife, 
who had hired a tenement, and lived with her 
sister. This he effected several times. While 
the defendant lived with Walworth, she used 
frequently to come to the house of Harris, for 
refuge and protection from the barbareus treat- 
ment of her husband. The child, last above 
mnentioned, was brought to the house of Harris, 
by the mother, and the marks of violence by 
the fingers of aman were perceptible on its 
throat. The witness was then informed by the 
mother, that this violence to the child was in 
flicted by the father. He had been apprehend 
ed and confined several times by the police, for 
cruelty to his family. 

Before the introduction of this testimony of 
the conduct of Walworth to the defendant, 
Rodman objected thereto, and it was decided by 
the court to be inadmissible. The court, how- 
ever, said, that should the defendant be found 
guilty, they would receive her affidavit, or that 
of any other person, relative to the cruel treat- 
ment by her husband, in mitigation of her pun- 
isbment. The testimony, however, in mglation 
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to the conduct of the husband, was brought in | 
collaterally, as above stated. 

The Rev. Jolin Williams was called, on be- 
half of the prosecution, to prove the second 
marriage. This gentleman stated, that he 
married a woman, named Ann Walworth, to 
Timothy Corwin, last Christmas, in presence of 
Reuben Hunt and Hannah Watson, who de- 
clared her to be a widow. Mr. Williams did 
not recollect her coustesance, and did not 
kaow that the defendant was the same woman. 
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disastrous, and frequently productive of utte; 
ruin to the family. 

Thus, this nobie institution of marriage, cel. 
ebrated in the days of the primeval innocence 
of man, in the bowers of Eden, and afterwards 
graced by the presence of the Savivur in Cana 
becomes abused and degraded, and its primary 
objects defeated. Hence the bachelor seofy. 
and the libertine derides; and, by a sophismn 
natural to the mind, argue, from the abuse. 
against the ulility of the institution. 





Neither Hunt or Watson were present at the 


trial; though it was stated by the prosecutor, , 
that Mrs. Hunt had becn subpanied to at- | 


tend. 


The husband, Walworth, appeared in court | 
as the prosecutor, and appeared very oflicious, | 
He | 


VO- | 


and antious fur the conviction of his wife. 
called on a number of witnesses, chiefly 
men, to prove that she } 
win, or had acknowledged to 
the second marriage. 


established either of these facts: nor was it 


shown that the defendant was the same person || 
who was married by Vir. Williams, on Christmas | 
The prosecution was therefore abandon- 


last. 
ed. 
If the defendant, in truth, was the same per- 


son married to Corwin, her conduct, although | 
udmits of much extenua- | 


q@ ¢ 


not strictly justifiable, 


ion. 


Husbands 


should reflect that 


be treated with love and tenderness; and hus- 
bands would, generally, meet with the same 
treatment in return: for, with all the caprices 
and foibles of that sex, ingratitude is not a trait 
in their character. 

From the commencement of the matrimonial 
union, each party should be actuated by a mu- 


tual spirit of conciliation towards each other.— | 


The one shon!d endeavour to bear with the fail- 


ings of the other, and to reclaim by methods | 


mild and engaging. ‘To render the marriage 
state truly happy, a sentiment of exalted res- 
pect, of friendship and love should be cherished 
in the bosom of each towards the other, and 
should glow with equal fervour. 

But when a wretch, (he deserves not the en- 
dearing name of husband) incited by baneful 
passions, or, deranged by the draught of intox- 
ication, still more baneful; forgetting his duty 
towards his family, treats the companion of his 
bosom with neglect, moroseness, or brutality. 
then adieu to peace, and comfort, and domestic 
harmony. The wife may, indeed, continue 
with her family, to prevent its destruction; but 
with a heart broken, or depressed by sorrow : 
or, if driven toa state of desperation, br the 
cruei conduct of the husband, she abandons 
him, aad, with her helpless offspring, casts her- 
self on the generosity of ber friends, the world, 
er a stranger, the consequences are forever 


ud cohabited with Cor- | 
the witnesses | 
No witness, however, | 


wives have | 
their rights, and beware themselves of first vio- || 
lating the marriage covenant. The wife should | 


ROBBERY. 
PETER DEMPSEY’S CASE. 

RopMan, Counsel for the prosecution. 

Pricer, Counsel for the prisoner. 

A strange woman, confederate with a robber, infycea 
an unwary citizen to accompany her into a place, fy 
vourable to the designs of her coadjutor. By exer. 
cising common civility towards her, the citizen hazard. 
ed his life and property, 

The prisoner was indicted for a robbery, 
committed on the 10th day of October last, on 
Benjamin C. Gale, by taking from his posses. 
sion, forcibly, a gold watch, chain and key, of 
the value of $75. 

Mr. Gale stated, in his testimony, that early 
in the evening of the day laid in the indictment, 
being considerably indisposed, he was walking 
up Broadway, and about opposite the Hospital, a 
woman well dressed, in black, and apparently 
of genteel deportment, accosted him, and said 
' that she had been to an upholsterer in Nassau- 
street on some business, where she had been 
detained longer than she expected, and was 
then returning home. She stated that she liv- 
ed close by; and Gale, believing her to bea 
decent woman, continued to converse with her 
until she arrived at the stone bridge in that 
street, which is built over a small run of water 
from the collect on the right to the meadows 
on the left, in proceeding up Broadway. 

At the bridge, she turned off to the left into 
| Canal-street, still informing Gale that she lived 
ata short distance. Common civility induced 
| him to accompany her for the purpose of see- 
| ing her home. They travelled some consider- 
| able distance through one of the sandy roads 
| which runs from Broadway, diagonally, across 
| the meadows, towards the lower end of Spring- 
| 





| 
it 





| 
| 
| 
| 


strect. 

It is well known to these acquainted with 
the city, that a large tract of land, comprising 
several hundreds of acres, in and about the 
collect and meadows, was formerly marshy, 
surrounding a large deep pond of water. This 
marsh and pond have been partly filled in, but 
not sufficient for building, and the lots at pre- 
| sent remain vacant for a considerable distance 
,arounds The meadows are dissected by a num- 
_berof roads, running in divers directions, re 
mote from any building. 


} 
| 
i 
i 








While Gale and his companion were on their 
way tothe supposed place of residence of the 
lady, she observed to him that there was some 

rson behind; when Gale turned round and 
observed the prisoner following them. He ap- 

roached, and, from behind, struck Gale a vio- 
jent blow with a stone, or some other heavy 
substance, tied up in a black silk handkerchief, 
which he had concealed in the sleeve of his 
coat. The blow brought Gale senseless to the 
earth; who, at the time he was struck, was 
walking at the distance of about six feet from 
the woman, whom, it appears, was making off 
at the time the prisoner approached, and has 
not been heard of since, notwithstanding the 
most diligent inquiry. 

After the blow, Gale felt the prisoner pull 
the watch from his pocket, which came out so 
hard, that the ring was considerably bent. The 
prisoner fled in the direction of Spring-street, 
and as soon as Gale regained sufficient strength, 
he pursued, and cried for assistance. 

John Straphagan, one of the watchmen sta- 
tioned in Spring-street, received intelligence 
that the watch was called, and immediately 
following the direction he had received, heard 
Gale, and saw him in pursuit of the prisoner. 
The watchman ran, and cut off the retreat of 
the prisoner in his flight across the meadows, 
and apprehended him. Gale came up, and said 
that the prisoner had knocked him down, and 
robbed him of his watch ; to which the prisoner 
replied, that he would do it again if he found 
Gale walking with his wife. 

Robert Burton, and others, soon came to the 
assistance of the watchman ; and Burton found 
the watch at about the distance of ten feet from 
the place where the prisoner was seized. 

The blow given by the prisoner cut open the 
temple, divided an artery, and broke one of the 
teeth of Gale, and at the time of the trial he 
had not recovered from the wound. When he 
came up, at the time the prisoner was taken by 
the watchman, Gale was in a dreadful situation, 
and, literally, covered with blocd. 

The defence of the prisoner was built on the 
ground that he had found Gale walking with 
his wife, at an unseasonable hour, in a remote 
place, and, in the moment of irritation, had 
inflicted the wound. This, however, was 
wholly unsupported by the testimony. or, the in- 
trinsic nature of the case, as disclosed in the 
testimony. It was not even shown that the 
prisoner had a wife. 

His honour, the Mayor, charged the jury, 
that if they believed the testimony of the wit- 
nesses, it would be their duty to find the 
prisoner guilty; and that the taking of the 
watch from the pocket of Gale, was wholly 
inconsistent with the ground of defence as- 
sumed by the counsel. 

The prisoner was immediately found guilty 
by the jury, and on the last day of the term, 
sentenced by thecourt to imprisonment in the 
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state prison for life. The court, on that occa- 
sion, remarked, that the crime, of which the 
prisoner had been convicted, was of the most 
atrocious nature, and but little inferior, in mor- 
al turpitude, to the crime of murder; inas- 
much as the commission of robbery had a tend- 
ency to produce the greater oflence. Such 
was its enormity, that the legislature had in- 
vested the court with no discretion in allixing 
the punishment. 


JESSE HOPKINS’ AND BENJAMIN 
GANNON’S CASE, indicted with JAMES 
MOON. 

Ropman, Counsel for the prosecution. 

Prick & N. B. Gnranay, Counsel for Hop 

kins ; and 

Simons, Counsel for Gannon. 

When two or more are tried fora felony, in which they 
were jointly concerned, the statement of one awainst 
the other, contained in their separate examinations be 
fore the police magistrates, will not be received te 
criminate him against whom such statement is made 


The prisoners were indicted for grand laree 





ny, In stealing nine pieces of broadcloth, of the 
| value of $360, the property of Enoch Dog- 
| shun. On being brought totrial, Moon pleaded 
| guilty. 
| It appeared, in evidence, on the trial of the 
two other prisoners, that about the first of 
October, during the night, the store of Silas 
Hicks, at 70 Pine-street, was broken open, and 
the goods laid in the indictment, stolen there- 
| trom. 

From the examination of Gannon, taken in 
the police, and the testimony of several wit- 
nesses sworn on the trial, which, for the rreat- 
er brevity, we shall combine; it satisfactorily 
appeared, that Hopkins, a large, athletic man, 
apparently about thirty years of age, previous 
| to the commission of the felony, had lived at the 

house of Thomas Rogers, near the three mile 

| stone, on the middle road ; Gannon lived in Di- 
| vision-street, in this city. Between the hours 
|of eleven and twelve of the night in which the 
| felony was committed, the store was entered by 
twisting off the door-lock with a marling-spike, 
_and the goods carried to an alley opposite the 
| store and deposited. The prisoners then tra- 
| velled to the residence of Hopkins, who pro- 
cured from Rogers a single horse waggon, while 
his companions were in the street. 

Abraham Lodowick, otherwise called Dutch, 
an ignorant lad, who lived with Rogers, was 
procured by Hopkins to drive the waggon, 
and on the way the two other prisoners were 
taken in the waggon. They proceeded down 
Broadway ; and on the way, Ulopkins told 
Dutch that he had purchased a quantity of 
goods, and the clerk of the store had been di- 
rected to leave them at a certain place, from 
whence he was thentotake them. Dutch, be- 








heving the story, weat with Hopkins to the ai- 
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ley, opposite tue store of Hicks ; beiore which, 
however, the two persons taken in the waggon 
near the house of Rogers, got out, and walked 
on foot. The three persons, with Dutch, as- 
sisted in taking in the cloth. The waggon was 
then driven up Chatham, into Division street. 
and two pieces left at the place where Gannon 
resided ; the remainder was carried to the 
house of Rogers, and deposited under the bed 
of Hopkins, and in a short time afterwards, put 
in a large red chest, and carried by Dutch, ac- 
cording to the directions of Hopkins, to No. 47 
Water-street, from which place it was carried 
bv Hopkins to Philade'phia. 

The two pieces left wth Gannon were sold by 
him, at a price muchbelow the value, to Sam- 
uel Lyon, who keepsadry-coods store at 66 Di- 
vision-street. Gannon was a stranger to Lyon, 
and called himself Jehn Scott. 

Jacob Hays, one d the police offices, a wit- 
pess on belialf of the prosecution, found the 
cloth, sold by Gannoa, at the store of Lyon; 
and by means of information derived from Gan- 
non, who, it appears, had made a full disclo- 
sure, under the expectation of becoming a 
state’s evidence, went to Philadelphia, and 
found the redchest containing the cloth, car- 
ried thither by Hopkins in the Mayor’s office. 
Hopkins was brought from Philadelphia to this 
city, having been duly demanded by the execu- 
tive of this state. 

In the progress of the trial, the examination 
of Gannon was read,stating, that on the night the 
goods were stolen, lie met the other two priscn- 
ers atthe store of John Storm, at the corner of 
Henry and Market-street. Moon and Hopkins 
proposed to him to go with them and steal the 
goods, and he accordingly went with them to the 


store of Hicks, where the goods were stolen as || 


above related. 

The counsel for Hopkins contended to the 
court and jury, that tlis examination, so far as 
it went to criminate their client, ought not to 
be received. 

The court decided accordingly, and so charg- 
ed the jury. The other principal points, to 
which the attention of the jury was directed, in 
the charge of the court, were, that the property 
having been traced to the possession of the 
prisoners, it was tocumbent on them to aceount 
rationally for such possession: and that if the 
jury believed, fromm the testimony, that the pri- 
soners were concerned together, either in aid- 
ing, abetting, or assisting in the felony, it would 
be their duty to find them guilty. 

In the course of this trial, we had an ample 
opportunity of observing the miserable condi- 
tion of those who join together in any villainous 
project. At the moment of deteetion, the bond 
of union becomes dissolved. Trembling with 
conscious guilt, and actuated by no principle 
of honour, each endeavours to crimipate his 
fevow in iniquity, and screen himself. 
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| The counsel for the prisoners, in this rec 
| pect, entered fully into the views of their ¢\j. 
ants, respectively. 

The counsel for Hopkins averred Gannon +, 
be guilty, while the counsel for Gannon mad 
the same averment against Hopkins. Rodmay 
said that the counsel for the prisoners had lef, 
very littie for him to say; but he nevertheles 
contended that both the prisoners were guilty, 

This seeming to be the opinion of the coy; 
and jury, the prisoners were found guilty. 

Hopkins was sentenced to the state prisoy 
for seven years, from which place (where }¢ 
had been sentenced before for passing counter 
feit money) he had lately been liberated. Gan. 
non was sentenced to the same place five years, 
and the sentence of Moon suspended. 


BARTHOLOMEW D. ARMSTEAD’ AND 
HIRAM MAXWELL’S CASES, 
Ropman, Counsel for the Prosecution. 
Wyman, Counsel for Armstead. 

The possessor of stolen property, who sells it at an inad 
equate price, and gives an inconsistent account of ob. 
taining possession, is presumed, in law, to be th 
thief, 

The property of the citizen, in the broad 
| light of day, and in one of the most public pla- 
| ces in a large populous city, is not secure from 
| the rapacity of the bold, hardened offender.— 
| History informs us, that in the days of Alfred, 
_ the most valuable article, exposed in the pub- 
| lic highways, remained in safety, secure from 
| 





'depredation. Our excellent system of juris- 
prudence improved, however, by the exper- 
ence of ages, derives its origin from the institu- 
tions of this accomplished legislator. The mode 

of trial by jury, and the rules of evidence pe- 

culiarly applicable toa criminal prosecutiou, so 
consonant to the principles of justice and hu- 
manity, still remain among us in their pristine 
vigourand purity. But it may justly be ques- 
tioned, whether that part of our criminal code, 
relating to punishments, is entitled to the same 

-encomium ; and whether the theory of punish- 
ment by state prison, will ultimately stand the 
test of experience. 
| To deprive a man offecling or sentiment of 
his liberty, and immure him within the walls 

ofa prison, is dreadful in the extreme; and to 

such men the state prison, it must be admitted, 
|las terrors nearly equal to the gallows: but 
we rarely find men of this description subjects 
of punishment. And we would now emphati- 
cally inquire, whether the hardened, abandon- 
ed wretch, who laughs from the box at the 
impressive sentence of the law, who is deter- 
mined never to reform, and to whom the world 
itself is a prison, can be punished by imprison- 
ment ? 

Legislators, it is true, may pass laws for 
building state prisons, in every section of the 





' . . 
‘bery and grand larceny into petit larceny 





state; they may even proceed to change rob- 
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may resort to this or that expe- 
the gangrene 
js merely healed at the surface, and remains, 
in the body politic, to corrupt and destroy.—- 
Lenity is despised, the list of crimes increased, 
the prisons surcharged, and at the end of twen- 
ty years, it becomes absolutely necessary rap- 
«ily to disgorge the prisons, by pardon, or oth- 
erwise, of wretches, to return to their old 
pusiness of prowling on the community, for the 
purpose of making room for others. Besides, 
the punishment by state prison has the effect, 
in the progress of revolving time, of producing 
aregular revolution of crane and concentra- 
ting Villainy. In various instances, the term of 
imprisonment of a great number expires at the 
same time; they associate together, resort to 
their former haunts of vice, and form combina- 
tions to prey again on society. This city, in 
particular, has sufficient reason to deprecate a 
system, which has the effect, year after year, of 
discorging among her inhabitants, villains, high 
and low, of every description, from every part 
of the state. 


ynerely ; they 4 
jient, to support a false theory : 


We wish not to be understood as advocating | 
severity of punisliment, and we are aware of | 


the difficulty of combating prejudices for a fa- 
vourite theory, whether true or false. Expe- 
rience will prove, if it has not already, that our 
system of punishment is radically defective.— 
To devise a better, is the province of the le- 
sislator. If the theory of mild punishments 
must be adhered to, let them be sure, and cal- 
culated to produce the objects for which they 
are intended. We shall produce these cases, 
and leave them to legislators with the follow- 
ing quere: Whether a law, by which it should 
he enacted, that for all crimes now punishable 
with imprisonment in the state prison, by any 
law of this state, the felon, on being duly con- 
victed thereof, should be marked in some obvi- 
ous manner, so that he might be known there- 
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after, and discharged; and if found in any part | 


of this state, within fourteen days after such | 


discharge, should be hanged, would not more 
effectually promote all the objects of punish- 
ment: especially in relation to the subjects of 
the present cases, than all the existing laws on 
that subject ? 

The prisoner, Bartholomew Armstead, was 
indicted for grand larceny, in stealing a horse 
and chair, of the value of $250, the property of 
Jacob Radcliff. 

It appeared in evidence, that on Saturday, 
the 12th day of October last, (the last day of 
the term of this court) Radcliff, who is the May- 
or of this city, rode in company with his son 
from his house, about three miles from this ci- 
ty, in the chair laid in the indictment, to the 
City-Hall, for the purpose of attending court. 

The horse was left tied to one of the trees in 
Broadway, near the Park ; and during the time 
the Mayor was attending to his duty, as one of 
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' the members of this court, the horse and chair 
were taken away. 

In this place it is necessary to state, for the 
\information of those unacquainted with the 
course of business in this court, that on the last 
day of the term, before the court proceeds to 
sentence the convicts, all the prisoners in Bride- 
well, either taken up by the police on suspicion 
of felony, or confined for misdemeanors, against 
whom none has appeared to give evidence be- 
fore the grand jury, are arrayed at the bar, 
their names called over, and they are discharg- 
ed, after proclamation made by the eryer. 

The prisoner having been detained in Bride- 
well, was discharged on the last day of the Oc- 
tober term, in the manner above related; and 
immediately after proceeding out of the Hall, 
took the horse and chair, drove to New-Milford, 
in Connecticut, where he tried to dispose of 
the property, and from that place went to New 
Haven, where he sold the same property, for 
$55,toa Mr. Whiting. Suspicions were en- 
tertained by several persons in New-Haven, 
that the prisoner lad stolen the propeity ; and 
those suspicions were confirmed by reason of 
this circumstance: The prisoner alleged that 
j he belonged in Newark, in New-Jersey, and 
made many contradictory statements; but be- 
ing interrogated by Thaddeus Goodyear, who 
was acquainted in that place, concerning seyv- 
eral inhabitants in Newark, it was found that 
the prisoner knew nothing about them. 

The property having been advertised, the 
Mayor, by reason of information derived from 
New-Haven, sent to that place and obtained 
the same; and Goodyear coming to this city, 
found the prisoner iu the street, and arrested 
him on the advertisement. 

The pretence, upon which the defence of the 
| prisoner was built, as stated in his examination 
in the police, was, that he found the horse and 
chair in Broadway, near its junction with the 
Bowery ; the horse walking up Broadway with. 
out a driver. 

After the arguments of the counse), his hon 
our, the Recorder, who had taken the place 
of the Mayor on the bench during the tria) 
charged the jury that the circumstances of ruilt 
in this case, appeared to the court strong and 
conclusive arainst the prisoner. The} rope rty 
was stolen, and found in the possession of the 


prisoner at New -Haven, where he dispo ed o7*\ 


the same at a price below its value. He hod 
made inconsistent statements at differen! tires, 
in relation to the possession of the property.—- 
After having particularly adverted to the cir 
cumstances in the case, the Recorder charged 
the jury, that if they believed that the prisoner 
feloniously took the property, it would be their 
duty to find him guilty. ’ 
He was immediately found guilty, and on 
the last day of the term sentenced to the state 
prison five years. John B. Coles, one of the 
Aldermen on the bench, pronounced an ir pres 
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sive sentence on the prisoner; in the progress || 


of which, he adverted to the prominent circum- 
stances of the case, and remarked, that the 
prisoner, having committed this offence imme- 
diately after his discharge from the court, and 
having returned to this city soon after he had 
stolen the property, had manifested a degree 
of boldness and profligacy in crime seldem 
equalled. 





Hiram Maxwell pleaded guilty to two in- 
dictments for grand larceny, in stealing a 
quantity of new cloth, and $200 in cash, all 
amounting to $318, the property of George 
Hirst, on the 22d day of October last; and al- 
so for stealing a double cased silver watch, of 
the value of $25, the property of one Cornwell. 

It appeared, from the examination, that the 
prisoner, in June last, came out of the state 
prison ; and, having by some means, gained 
admission into the house of Elizabeth Parsells, 
at the corner of Mulberry and Hester streets, 
stole the watch of Cornwell, and about the 
same time passed a counterfeit bill at the same 
place. Afterwards, the prisoner went to the 
house of Hirst, in Greenwich Lane, opposite 
the Esgle factory, and became an inmate in 
the house. He stole the property laid in the 
indictment first mentioned, and decainped in 
the night. 

The prisoner is a stout, decent looking man, 
about thirty-five years of age. He was sen- 
tenced to the state prison eight years: at the 
end of which, and at the age of forty-three 
years, if not pardoned before, he will come out 
again, tocommence fresh depredations. 

Legislators, you are the constitutional guar- 
dians of the public safety, and it is a duty you 
owe to the community to prevent the evil. The 
idea of reformation in the state prison, is ab- 
surd in the extreme. This is not assertion, 
but incontestibly proved, year after year, by 
nnmerous examples. What should we think 
of that farmer, who should confine a mad dog, 
raging and foaming at the mouth, for six days, 
and then let him out, still infected with the hy- 
dvrophobia, to range in his yard, or among his 
cattle? The farmer himself would be pronoun- 
ced worse than mad. Should Legislators then 
be pronounced wise, who enact laws by which 
men, mad, irrecoverably mad, in crime and 


villainy, are confined for a limited time, and | 


then let loose on society ¢ 


PETIT LARCENY—INSANITY. 
RICHARD P. CLARK’S CASE. 

Rovwuan, Counsel for the prosecution. 

Dr. Gransn & N. B. Granam, Counsel for 

the prisoners. 

On the traverse of an indictment for felony, should the 
jury believe, that at the time of the perpetration of 
the act constituting the felony, the prisoner was capa- 
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ble of distinguishing good from evil, they will be jys. 

tified in finding him guilty, though it is proved that he 

has been subject to derangement. te 
In that species of madness, where the party on trial }, 

lucid intervals, it was held that he was capal 

committing a crime during those intervals. 

The prisoner is apparently between thirty. 
five and forty years of age, well dressed, th 
in a singularly fantastic mode, “ not whol] 
French or Dutch ;” and were we permitted {) 
describe him according to the impressions made 
from his appearance and conduct, during the 
short time of his trial in this court, we shoyjq 
say that he is one of the many foreigners wh, 
come to this couhtry with an exalted idea of 
their own consequence, and with a certain 
haughty demeanor, not adapted to the simplic;- 
ty of our manners. Such an one, we admit, 
may /Jivein this country, should he have the 
means lo buy. 

The prisoner was indicted for petit larceny, 
in stealing $7.50, the property of Daniel M. 
Wilson. 

It appeared, in the progress of the trig], 
that the prisoner recently came to this coun- 
try from Ireland, with a recommendatory 
letter from his father to a respectable gentle. 
man in this city, towhom the prisoner is rela. 
ted. In that country his connexions were 
respectable ; and the prisoner, as was stated by 
his counsel, had been a captain in the Britis) 
army. 

The conduct of the prisoner was such, on his 
arrival in this country, that he became an un- 
welcome visitor at the house of the gentleman 
above mentioned, who at the first was disposed 


ad] 
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to render him assistance. His conduct in 


church was very singular, and he was advised to 


refrain from going to that place by the lady of 


his relation. From his conduct on divers occa- 
sions, the gentleman stated that he believed 
the prisoner was insane. On this head, hower- 
er,a number of other witnesses, who had been 
acquainted with the prisoner at places where 
be had boarded in this city, swore, that from his 
appearance, conduct and conversation, they 
had no idea that he was deranged. 

On the subject of the felony, on which he was 
tried, it appeared that the prisoner boarded at 
the same house with Wilson, in Gold-street, five 
days, and slept in the same room. Wilson, 
when he went to bed one evening, left his 
pocket-book, containing the money laid in the 
indictment, in his pocket. The prisoner rese 
in the morning before Wilson, who missed the 
money, which was taken out, and the pocket- 
book left. 

The prisoner was apprehended, and a $2 
bill on the Hartford bank, stolen from the 
pocket-book, and identified by Wilson on the 
trial, with other money, was found in the pos- 
session of the prisoner. 

In his examination at the police, to the seve- 
ral interrogations put to him by the magistrates, 
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he uniformly replied, ‘‘ Never mind that,” and |; 
appeared intoxicated. i 

On the subject of insanity, a lady in the city, | 
at whose house the prisoner had boarded, was 
examined. She stated that the prisoner, after 
he came to board at her house, presented a 

cket-book to her daughter, which he said 
he had found: that the daughter put a $10 bill 
therein, and left it in the room of her mother. 
The lady going into her room one morning, 
discovered the prisoner there; and after he 
had left the room, it was found that the bill was 
gone, and the pocket book removed to another 
part ofthe room. Soon after, the daughter re- 
turned the prisoner his present, and accused 
him of taking the money, which he did not de- 
ny; and after he was turned away from his 
lodgiugs for this conduct, threatened to prose- 
cute his landlady for defamation. 

After the arguments of the counsel, his Hon- 
our the mayor charged the jury, that such was 
the humanity of the law, that no man could be 
held responsible for an act committed while de- 
prived of his reason; and that a madman was 
generally considered, in law, incapable of com- 
mitting a crime. Butit is not every degree of 
madness or insanity, which abridges the respon- 
sibility attached to the commission of crime. — 
In that species of madness, where the prisoner 
has lucid intervals; if during those intervals, |! 
and when capable of distinguishing good from 
evil, he perpetrates an offence, he is responsi- 
ble. The principal subject of inquiry, there- 
fore,in this case, is, whether the prisoner, at 
the time he committed this offence, had suffi- 
cient capacity to discern good from eyi’.-— 
Should the jury believe he had such capacity, 
it will be their duty to find him guilty. 

He was pronounced guilty; and the court 
thereupon suggested to the gentleman related 
to the prisoner, that he was at liberty to devise 
any measure he thought proper, for speedily 
sending the prisoner back to his native coun- 
try. The court, for this purpose, suspended 
his sentence. 
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The amount of the testimony was, that Croch- 
eron lived in the front room of the same house 
with Walton, and there had been for some time 
past, a woman quarrel in the house. 

Kemble lived at a short distance from the 
house, and frequently resorted to the room of 
the other defendant. 

A boy living with Walton, had borrowed the 
cage of a neighbour, and had his bird hanging 
over the stoop in the back yard. 

About a fortnight before the trial, one of the 
defendants took the cage from the place where 
it was put, and suddenly reached it over a fence 
near the stoop, to the other defendant who was 
on the other side of the fence. Since that time 
the boy had not found his cage. 

Anthon, in summing up the case to the jury, 
was stopped by the court, who suggested that, 
from the complexion of the case, it appéared, 
that the taking of the cage, was rather a wan- 
ton mischief done for the purpose of retaliation, 
than with an intention of converting the pro- 
perty to the use of these women. Thecage 
was of an inconsiderable value, and no motive 
of gain could exist in their minds. To consti- 
tute a larceny, it was necessary that the pri- 
soner should take the property animo furandt. 

The court so charged the jury, and the dg- 
fendants were immediately acquitted. 

SRR LBS) 


FORGERY. 


THOMAS SHAW AND PHILIP HASKIN’S 
CASE. 
Ropman, Counsel for the prosecution. 
Wirson, & Prigr, Counsel for the prisoners. 

Two or more prisoners, jointly indicted for the forgery of 
bank paper, and passing the same, knowing it to be 
forged, are not entitled to a separate trial as a matter 4 
right ; but the court, for special reasons shown, wi 
order a separate trial as a matter of fatour. 

Though the wife cannot be admitted as a witness either 
for or against her husband, yet where the husband wag 
on trial with another, joined with him in the same in- 
dictment, the wife was admitted as a witness in favour 
of him with whom the husband was so Joined. 

Yt seems, that in such case, where the wife is a material 
witness in favour of one indicted with her husband, the 
court will grant a separate trial. 

The prisoners were indicted for the forgery 





KEMBLE’S CASE. 

Ropman, Counsel for the prosecution. 

Dr. GrawamM, & Antuon, Counsel for the 
prisoners. 

Toconstitute larceny, there must be an intention to con- 
vert the property to the use of the felon; and where 
property to an inconsiderable value appeared to have 
been taken, either for the purpose of retaliating for a 
real, or supposed injury, or through wanton mischief, 
this was held not to be stealing. 

The defendants, the first of whom was a young 
married woman, aud the other a young woman, 
both of whom appeared to be women of decent 
deportment, were indicted for petit larceny, in 
stealing a bird-cage and a yellow bird therein, 
of the value of $1, the property of James Wal- 
ton. . 
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of a bill of $5, on the Bank of New-York, and 
| the indictment also contained counts for passing 
| the said bill, and having it in possession with an 
‘intention of passing the same, contrary to the 
form of the statute. 

The bill laid in the indictment was produced, 
and admitted by the Counsel for the prisoners 
to be a counterfeit. 

It appeared in evidence, that the prisoners, 
with Lucy, the wife of Haskins, came on toot 
from New Bedford to New London, on their way 
' to the Susquehanna country, where they calcu- 
| lated to settle. From New London they wok 
| passage in a sloop to this city, and arrived at 
_Burling-slip, about three weeks before the trial. 
On their way, the captain of the sloop was sus- 
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picious of the prisoners, and Haskins, who was | 


suspected of having counterfeit money, put a 
bill which the captain had declared to be bad, 
in his mouth, and destroyed the same. After 
their arrival in this city, Haskins paid the pas- 
sage of Shaw, his wife, and himself, and it ap- 
peared they were intimately acquainted at Bed- 
ford. . 

From Burling-slip the prisoners came to Fly- 
market, and offered the bill laid in the indict- 
ment, to Ellen M‘Kelly, a woman who keeps a 
stand consisting of small wares. Both the pri- 
soners were together, and Haskins inquired of 
the woman for a pocket-beok and ear-rings. 
Finding that she had the articles, Haskins call- 
ed on his companion to bargain with the wo- 
man. The articles were selected, and Shaw 
offered her the bill. She referred the same to 
Abraham Franklin, then passing along, who im- 
mediately pronounced it conterfeit. Upon this 
Haskins walked off, and Franklin made some 
inquiries of the other, who made many absurd 
and contradictory statements. 

Application was made to the police, and the 
prisoners apprehended as they were about leav- 
ing the sloop. 

Haskins, in his examination in the police, 
denied that he was present at the time the bill 
was passed tothe woman. The real name of 
Shaw is Daniel Lotus, but he changed his name | 


when taken up, lest the account should get || 


back to Bedford and disgrace his family. 

After the testimony on behalf of the prose- 
cution had been produced, the Counsel for the 
prisoners offered the wife of Haskins as a wit- 
ness in favour of Shaw, and insisted, that asthe 
court in the case of Franklin and Wellington 
(see ante page 144.) had decided that prisoners 
indicted jointly for this offence, were not enti- 
tled to a separate trial, that the hardship would 
be extreme in a case like the present, where the 
wife was a material witness in favour of one in- 
dicted with her husband, should her testimony 
be excluded. 

By the court. The rule is that husband and 
wife cannot be admitted as witnesses for, or 
against each other, and there is no authority | 
with which we are acquainted,which authorises | 
the wife to appear as a witness in any case, 
wherein the interest of her husband, as a party, 
is concerned. 

Had the testimony of the wife been material 
in favour of the other prisoner, the Couns*l, on 
this ground, should have applied to the court 
for a separate trial. The Counsel for the pri- 
soners have mistaken the application of the 
case of Wellington and Franklin, to that now 
before the court. In that case the Counsel for 
the prisoners contended, that they were enti- 
‘tled to a separate trial as a matter of right, and 
no special reasons were presented to the court 
as the ground of such application. 

The sentence of the prisoners was suspended 
for the purpose of presenting the Gecstion raised | 
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on the trial, to the Supreme court at thei 
session, who refused to interfere. 

The husband and wife, in the eye of the law 
are one and the same person, and as well mivhs 
Haskins be called from the box to swear in fa. 
vour of Shaw, as the wife of Haskins. 

Under these circumstances, however, we pe. 
commend to the District Attorney, to consent 
that the woman be sworn to testify in the case 
of Shaw indicted with Haskins. 

Rodman consented,and the witness was swory 
in the manner above stated, but testified to no. 
thing material. It clearly appeared from hey 
statement, that the prisoners were miserably 
poor, and knew little of the country to which 
they were bound. 

His honour the mayor, charged the jury, that 
the principal questions for their determination 
were, 

1. Whether, when the prisoners passed the 
bill, they were connected, and, 

2. Whether they knew it to be counterfeit, 

The determination of the first question, de- 
pended on the testimony of Abraham Franklin 
and Ellen M‘Kelly, and appeared to be conclu- 
sive against the prisoners. Whether they knew 
the bill to be bad, depended on the circumstan- 
ces of the case taken in connexion. 

His honour here adverted to the circumstan- 


last 





ces of the case,on which he commented, and in 
his charge remarked, that if the prisoners were 
_guilty, they did not appear to be of the most 
| dangerous class of counterfeiters. He finally 
| concluded by saying, that it was the opinion of 
_the members of the court, associated with him 
on the bench, that the circumstances of guilt 
in this case, were too slight to produce a con 
viction. 

The prisoners were discharged by the court, 
who recommended them to leave the city 
, speedily, and pursue their journey. 


SUMMARY. 


GRAND LARCENY. 





Manuel Bedis, a Portuguese, during the lat- 


| ter part of October, stole a quantity of tobacco, 
and other articles, of the value of $33, from on 
board a North-Carolina brig in this city, the 
property of Erastus Smith, who was the mate, 
and had charge of the bric. The examination 
of the prisoner in the police, shows that he 
broke open tiie vessel. 

‘Andrew Smith pleaded guilty to an indict- 
ment for grand larceny, in stealing a quantity 
of clothing from on board the ship Charles, of 
the value of $20, the property of Stephen 
Smith, on the 27th day of October. 

George Collins also pleaded guilty to an in- 
dictment for grand larceny, in stealing a quan- 
| tity of shoes, from on board the schooner Fay- 
ette, of the value of $16, the property of Wil- 
liam L. Mull, on the 24th of October last. 
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George Spence indicted with Thomas 
Thompson for grand larceny, in stealing a 
quantity of raisins, of the value of $30, the pro- 

rty of John S. M‘Laughlin, from on board 
the brig Charles: the prisoner was detected in 
taking away the property in a boat. 

Bedis and Spence were tried and convicted, 
and with Smith and Collins, sentenced to the 
state prison, each for three years and a day. 

Samuel Johnson, a black, was indicted, tried, 
and found guilty of grand larceny, in stealing a 
pox of Hyson tea, of the value of $90, the pro- 
perly of John I. Mumford and John Muir. His 
sentence was suspended. 

Anthony De Mott and Richard May were 
severally indicted, and pleaded guilty, for steal- 
ing horses : the first for stealing a grey mare, 
of the value of $100, the property of Micajah 
Southard. The horse was stolen at South 
Hempstead, on Long-Island, out of a pasture, 
and brought tothis city. The other for steal- 
ing a black mare, of the value of $65, the pro- 
perty of James Archer. ‘This horse was stolen 
at Yonkers, in Westchester county, and also 
brought to thiscity. Both the prisoners were 
sentenced to the state prison, each for five 
years. 

PETIT LARCENY. 

Thomas Haskins, Samuel Primus, John 
Dickenson, William Alexander, John Waun, 
William Jones al dict. John Smith, and Samuel 
Winick, for this offence were convicted, and 
sentenced to the city penitentiary for two years 
each. 

John Thorn, John Thompson, James Thomp- 
son, Slephen Lewis, John Van and John Dick- 
son, (see page 98 ante.) Henry Arden and Wil- 
ham Dixon, for the same offence sentenced to 
the same place, one year each. 

John Williams, convicted on two indictments, 
for the same offence, to the same place, eigh- | 
teen months. Alerander Campbell, William 
Coulter, and Jane Brown, for the same offence 
to the same place, for shorter periods of time. 





Michael Pendigrast, al dic. Patrick Cahill, | 
a young man, from whose appearance better | 
things might be expected, was indicted, tried, || 


and found guilty of this offence in stealing one 


gilt seal, of the value of $9.25, the property of |) 
1) 


William M‘Laugklin. The prisoner, who was 
stated to be a pedlar, with a great number of 
other persons, was attending an auction at the 
room of William 8S. Hick, and the seals were | 
exposed on cards in the usual manner, in the 

auction room. The prisoner was discovered 

in the act of cutting off the seals with his knife, | 
by a young gentleman named Robert Giles, 
junior. On immediately searching the prisoner, | 
one of the seals was found in his possession ; 
and one of the witnesses, sworn on the trial, | 
declared he observed the prisoner cast some- 
thing from his hands at the moment of detec- | 
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tion. The pretence alleged in his defence 
was, that he purchased the seal in Broadway, 
but the proof was irresistable. He was fined 
by the court $100. This was a dear seal. 


ASSAULT AND BATTERY. 


William Arnold, for this offence, committed 
on his wife, was convicted, and fined by the 
court $100, and required to furnish security 
for his good behaviour, especially towards his 
wife, in the suin of $1000. 


FORGERY AND COUNTERFEITING. 


George Wellington and Abel S. Franklin 
convicted of this offence during the last term, 
(See ante. p. 144.) were brought to the bar to 
receive sentence. 

Franklin made a speech from the box of 
some considerable length, in which he stated 
the extreme hardship of being sentenced to the 
state prison, merely for boarding in the same 
place with Wellington. He asserted that no 
other proof existed against him on the trial, and 
that it was not proved either that he had coun- 
terfeit money in his possession, or was ever con- 
cerned in passing the same. The trunk he 
averred belonged to Wellington, from whose 
appearance, any one might have been deceived. 
And he implored the court to suspend his sen- 
tence, that his lawyer might have an opportu- 
nity of interposing in his behalf for a pardon. 

His honour the mayor, in pronouncing sen- 
tence, recurred to the circumstances of guilt 
which appeared on the trial against the prison- 
ers. He remarked, that at the last term, the 
sentence of the prisoners had been suspended 
on the motion of the prisoner’s counsel, for the 
purpose of obtaining the opinion of the su- 
preme court, at the last term,,on the question 
of law, raised on the trial: that court had re- 
fused to interfere, and this court saw no reason 
for longer delaying the sentence. 

The prisoners were, accordingly, sentenced to 
the state prison, each for seven years. 


MARINE COURT. 


Present HENRY WHEATON, 
ROBERT SWANTON, & >? Esquires, Justices, 
JOHN B. SCOTT, 


BENJAMIN BROWN 
vs. 

JAMES CAON & 

JOUN RICHARD. 


Antuon, Counsel for the Plaintiff, 
Sampson, Counsel for the Defendant. 


During the war, a vessel from the United States had 
discharged her outward cargo at a foreign port, and, 
on her return with a cargo, was captured by the ene- 
my. It was held that in an action brought by the 
plaintiff for his wages, as a seaman en board, that he 
was cutitled to recover wages to the time of the deliv- 
ery of the outward cargo, and also for half the time of 
the eontinuunce of te vessel m such foreign port. 
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The following opinion in this case was deliv- 
ered by Mr. Justice Wheaton : 

The sole question in this cause is, whether 
the plaintiff is entitled to his wages as a seaman 

n board the brig Ducorneau, on a voyage 
From New-York to France, and back to a port 
in the United States (the vessel having beep 
captured on her return voyage) to the time of 
the delivery of the outward cargo in a French 
port, or for half the time of the vessel's stay 
there. 

The Plaintiff entered on board the 11th o/ 
November, 1813, at New-York; the vessel 
arrived at L’Orient on the 23d December, and 
had completed discharging her outward cargo 
on the 8th January, 1814; sailed on her return 
to the United States on the 12th of March, and 
was captured by the public enemy on the 14th 
of the same month. 

Tosupport the position that the seaman was 
entitled to his wages for the outward voyage. 
and for half the time the vessel staid in the 
port of delivery, the counsel for the plaintiff 
cited the case of Johnston vs. The owaers of 
the Lady Walterstorf, 1 Peters, 4. D. 215. 
In answer to which the defendant’s counsel 
cited Abbott on Shipping, 483. Mr. J. Story’s 
Edition, 1 Comyn on Contracts, 372, and 1 Lord 
Raymond’s R. 739. As the two first element- 
ary writers appear to have derived the princi- 
ple laid down by them from the report of the 
case in Lord Raymond, it may be most expe- 
dient to consider the effect of that authority.— 
It is an anonymous case ruled by Lord Holt at 
Nisi Prius, and very briefly reported. The 
expression, ‘for half the time that they stay 
there fo unlade,”’ might be thought to imply, 
either that they were not entitled for the whole 
ofthe time employed in unlading, or that they 
were entitled to half the time of the vessel’s 
stay, upon the presumption that half the time 
would be occupied in unlading the outward 
cargo, and the other half in taking on board 
the return cargo. But it has been inferred 
from this case that wages are payable only to 
the time of the delivery of the cargo. In his 
note to the passage where this doctrine is laid 
down by Mr. Abboit, Mr. Justice Story adds : 
** And if the ship he lost on the homeward voy- 
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dence ; since it can seldom happen that th, 
time of delivery should not be thus proved, 1; 
there be no such rule, what rule shall be appij. 
ed to the case of a capture on the return yoy. 
age froma port, which is assimilated to a port 
of delivery, though no cargo be actually deliy. 
ered there? Andif there be such a rule, applis 
cable to the last mentioned case, is it not fit 
that the same rule should be applied to the ae. 
‘ual delivery of the outward cargo, althoug}, jy 
might not, in fact, occupy half the time of the 
vessel’s stay inthe port? In that case, the Jos, 
would fall upon the master. In case the deliy. 
ery occupied more than half the period of the 
vessel’s stay, the loss would fall upon the mar- 
iner. Lake all general rules, it would operate 
sometimes favourably to one party, sometimes 
to the other. It is of the very essence of Jaw 
to dealin general rules, embracing within their 
grasp particular cases, without regard to the 
particular equity of each. But this rule, asap. 
vlied to the present case, is not deficient ig 
equity. By the general principles of the con- 
tract of hire, the seaman would not forfeit Lis 
| wages from the last port of delivery to the cap. 
| ture. But the marine law, from motives of 
i mercantile policy, excepts the hiring of seamen 
| from the rule applicable to the hiring of other 
labourers, and allows them their wages only to 
| the last port of delivery. The question is, what 
| Shall be determined, as to wages, during the pe- 
riod of the vessel’s stay at that port. It is the 
| terminus ad quem of the outward voyage; but 
|the return voyage cannot strictly be said to 
/commence until the vessel weighs anchor to 
'depart. How then shall! this middle, ambiguous 
| term of time be divided. The policy of the 
| marine law says, give it to the master, since the 
outward voyage is terminated, and the vessel 
| Was captured on the return voyage. Equity 
| Says, give it to the mariner, since his services 
still continue, and the return voyage has not 
;commenced. These conflicting claims caa on- 
_ly be reconciled by dividing this contested time 
equally between the two parties. 

| But it is said that the court is prevented from 
| doing this by the authority of the case in Lord 
| Raymond. 

The court cannot consider that case an in- 








age, the wages up to the last port of delivery, surmountable obstacle; since, if the elements 
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and half the time there, are to be paid ;”’—and 


ary writers be correct in supposing that it sup- 


cites the case of Johnston vs. the Lady Wal- || ports their doctrine, that the time of the deliv- 


terstorf, as an authority for this position. The || 


same rule is laiddown by Judce Peters, in the | 
case of Boardman vs. the Elizabeth, as a posi- | 
tion established byhim It cannot be ohjected | 
that ‘his is merely a rule of presumption, and | 
not applicable to the present case, where the | 
time of the delivery is proved by positive evi- 


}ery of the outward cargo is the time the wages 
cease, where the vessel is captured on the return 
voyage, we have the contrary authority of a 


'|court of our own country, for assigning half 
|| the time of the vessel’s stay at the lust port of 


delivery, as the true criterion 
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